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Declaration of <<YOUR FULL NAME>>: Facts Surrounding Case No. <<CASE NO.>> 	3 of 32
	EXHIBIT:________
[bookmark: _Toc169741724]SUMMARY OF CASE
This declaration/affidavit is submitted pursuant to the authority of FRAP 27(a)(B)(i) by “<<YOUR LOWER CASE NAME>>” and is NOT the declaration of “<<YOUR UPPER CASE NAME>>”, who:
1. DOES NOT EXIST.
2. Is a product of my voluntary consent to act in a “public” capacity as an agent of the federal government.
3. Is a “franchisee” of the federal government engaged in a “trade or business” as defined in 26 U.S.C. §7701(a)(26).
4. Uses the de facto license number called a “Social Security Number” or “Taxpayer Identification Number”.  The license is “de facto” rather than “de jure” because:
4.1. The U.S. Supreme Court has said that congress cannot establish a “trade or business” in a state in order to tax it.
“Congress cannot authorize a trade or business within a State in order to tax it.”
[License Tax Cases, 72 U.S. 462, 18 L.Ed. 497, 5 Wall. 462, 2 A.F.T.R. 2224 (1866)]
4.2. It provides silent judicial notice of consent to the terms of the Social Security Trust document and the I.R.C.
4.3. If government officially recognize as a license number, they would also have to recognize the income tax as voluntary and provide a method to “unvolunteer”.
5. Is a “public officer” of the United States government operating under the following MAJOR legal disabilities:
“As expressed otherwise, the powers delegated to a public officer are held in trust for the people and are to be exercised in behalf of the government or of all citizens who may need the intervention of the officer. [footnoteRef:1]  Furthermore, the view has been expressed that all public officers, within whatever branch and whatever level of government, and whatever be their private vocations, are trustees of the people, and accordingly labor under every disability and prohibition imposed by law upon trustees relative to the making of personal financial gain from a discharge of their trusts. [footnoteRef:2]   That is, a public officer occupies a fiduciary relationship to the political entity on whose behalf he or she serves. [footnoteRef:3]  and owes a fiduciary duty to the public. [footnoteRef:4]   It has been said that the fiduciary responsibilities of a public officer cannot be less than those of a private individual. [footnoteRef:5]   Furthermore, it has been stated that any enterprise undertaken by the public official which tends to weaken public confidence and undermine the sense of security for individual rights is against public policy.[footnoteRef:6]” [1:  State ex rel. Nagle v Sullivan, 98 Mont 425, 40 P2d 995,  99 ALR 321; Jersey City v Hague, 18 NJ 584, 115 A2d 8.]  [2:  Georgia Dep't of Human Resources v Sistrunk, 249 Ga 543, 291 SE2d 524.  A public official is held in public trust.  Madlener v Finley (1st Dist) 161 Ill App 3d 796, 113 Ill Dec 712, 515 NE2d 697, app gr 117 Ill Dec 226, 520 NE2d 387 and revd on other grounds 128 Ill 2d 147, 131 Ill Dec 145, 538 NE2d 520.]  [3:  Chicago Park Dist. v Kenroy, Inc., 78 Ill 2d 555, 37 Ill Dec 291, 402 NE2d 181, appeal after remand (1st Dist) 107 Ill App 3d 222, 63 Ill Dec 134, 437 NE2d 783.]  [4:  United States v Holzer (CA7 Ill) 816 F2d 304 and vacated, remanded on other grounds  484 US 807,  98 L Ed 2d 18,  108 S Ct 53, on remand (CA7 Ill) 840 F2d 1343, cert den  486 US 1035,  100 L Ed 2d 608,  108 S Ct 2022 and (criticized on other grounds by United States v Osser (CA3 Pa) 864 F2d 1056) and (superseded by statute on other grounds as stated in United States v Little (CA5 Miss) 889 F2d 1367) and (among conflicting authorities on other grounds noted in United States v Boylan (CA1 Mass) 898 F2d 230, 29 Fed Rules Evid Serv 1223).]  [5:  Chicago ex rel. Cohen v Keane, 64 Ill 2d 559, 2 Ill Dec 285, 357 NE2d 452, later proceeding (1st Dist) 105 Ill App 3d 298, 61 Ill Dec 172, 434 NE2d 325.]  [6:  Indiana State Ethics Comm'n v Nelson (Ind App) 656 NE2d 1172, reh gr (Ind App) 659 NE2d 260, reh den (Jan 24, 1996) and transfer den (May 28, 1996).] 

[63C Am.Jur.2d, Public Officers and Employees, §247]
6. Is a “pro se” or “pro per” litigant representing the “public officer” fiction described above.
7. Has a “residence” in the District of Columbia pursuant to 26 U.S.C. §7701(a)(39)  and 26 U.S.C. §7408(d)  and in the Corporate federal “State” called the “State of <<YOUR STATE NAME>>”, which the Revenue and Taxation Code defines as the federal areas within the exterior limits of <<YOUR STATE NAME>> pursuant to section 6018 and 17018.
8. Has no Constitutional rights as an artificial entity.
9. Is a “trustee” of a Social Security Trust that is wholly owned by the United States corporation defined in 28 U.S.C. §3002(15)(A).  See and rebut the following if you disagree:
	Resignation of Compelled Social Security Trustee, Form #06.002
http://sedm.org/Forms/FormIndex.htm


The above person is NOT party to this suit and is legally “dead”, his office never having been lawfully or consensually occupied and him never having personally made application to fill such an office.  The corpus of the public trust is in receivership and has been legally abandoned.
Pursuant to the authority of the Declaratory Judgments Act, 28 U.S.C. §2201(a), neither the Appellant nor this Court may lawfully declare the facts contained anywhere in this Affidavit to be anything other than what the Appellant claims them to be.  The reason this appeal even had to be made is because neither the lower court nor the Appellee respected this statutory limitation upon their authority.
Case number 05-cv-00921 was commenced on May 2, 2005 by the Department of Justice in the United States District Court for the Southern District of <<YOUR STATE NAME>> in San Diego, <<YOUR STATE NAME>>.  Appellant was never personally served with legal process.  The summons was left on the doorstep of other than his residence and report of the process server was fraudulent.
The Complaint was intended to shut down the websites at http://sedm.org and http://famguardian.org, whose purposes Appellant understands them are clearly documented in DOC. 72, Exhibits 5 and 6.  They are religious and political entities that indicate that they are prohibited from engaging in factual or commercial or actionable speech.  They publish extensive evidence of government fraud and violations of law.  They are law enforcement websites, and NOT tax shelters.  Appellant believes that the government’s injunction was aimed at obstructing justice and silencing whistleblower activity directed at its own criminal employees.
Basis of the Appellee’s complaints were alleged violations of 26 U.S.C. §6700, 6701, 7402, and 7408.  This case is meritless and constitutes a malicious prosecution because:
1. The speech sought to be enjoined identified itself as religious beliefs and opinions that are NONfactual, NONactionable, and not admissible as evidence pursuant to Fed.R.Ev. 610.[footnoteRef:7]  An injunction proceeding can only concern factual speech, and the characterization of the speech as factual is up to the speaker and not the hearer.  Since the speaker specified the nature of the speech, then the hearer cannot lawfully assign a different meaning or significance without violating the First Amendment rights of the speaker. [7:  See DOC. 72, Exhibits 1 through 4.] 

2. The Disclaimers and Member Agreements pertaining to said speech identified the ONLY authorized audience for the speech as the authors and not other readers.
3. The Disclaimers and Member Agreements specified that the ONLY basis of reasonable belief about one’s tax responsibilities is the law itself, as described in the following pamphlet.  Consequently, there is no basis for the Appellee to establish any basis of reliance that would justify an allegation of injury caused by said reliance that could become the subject of any injunction:
  Reasonable Belief About Income Tax Liability, Form #05.007
  Attached to DOC. 72, as Exhibit 11.
4. The Disclaimers and Member Agreements pertaining to said speech stated that said speech could not be used for any unlawful or commercial purpose whatsoever.  Authors, which do not include Appellant, cannot be held liable for unauthorized uses of their materials.
5. The Disclaimers and Member Agreements pertaining to said speech stated that the ONLY authorized audience for said speech were “nontaxpayers” who were not subject to any provision of the Internal Revenue Code.  It specifically prohibited reading or use by “taxpayers” and “taxpayers” are the only audience for “tax shelters”.
6. The Disclaimers and Member Agreements pertaining to said speech contained the following provisions.  These provisions constituted a waiver of their right to claim that any of the materials on said websites are untruthful, which waiver was deliberately disobeyed by the governments PRIVILEGED witnesses:
If any evidence or information is used from this website in a court trial, then the party to the suit calling the witness AND the witness submitting it to any court stipulates with the Ministry as a condition of the copyright license, pursuant to Fed.Rul.Civ.Proc. 29 and the Federal Rules of Criminal Procedure: 
1  To admit THE ENTIRE website into evidence (except the rebuttal letters), including but not limited to the Tax Deposition CD, the Family Guardian Website DVD, the Great IRS Hoax book, etc..  No part of the website can be admitted without the ENTIRE website also being admitted and subject to examination by the jury.
2  That everything contained on this website is factual, truthful, actionable, and accurate IN THEIR CASE but not in the case of any other Member or officer of the Ministry.
3  To take complete and personal and exclusive responsibility for all consequences arising out of the nature of evidence they provide as being factual or actionable.
7. The Disclaimers and Member Agreements mandated that the materials were licensed and that anyone obtaining or downloading said materials agreed not to become witnesses against anyone associated with the ministry and that if they did, they would become the Substitute Defendant’s in the action and would take the place of the accused.  The bookstore checkout process mandated that those obtaining bookstore materials had to consent unconditionally and perpetually to the SEDM Member Agreement and all of the government’s witnesses became subject to the agreement by virtue of obtaining the materials used as evidence in the proceeding.  These checkout screens were submitted as evidence in the Judicial Notice filed as DOC. 44.  Witness David Gordon was also notified of the obligations associated with the licensed materials at the deposition of the Appellant during the 30NOV2005 deposition and admitted on the record during that deposition that he made himself subject to said agreement by obtaining them from the bookstore and thereby consenting to the Member Agreement.
The above facts were made clear in the following references:
1. Opp. to Motion for Summ. Judgment, DOC. 72.  See section 4.9.1 and Exhibits 1 through 4 of this filing.
2. Deposition of Appellee held on 30NOV2005 by Appellee.  The transcript for this deposition is attached to DOC. 72 as Exhibit 10.
Appellee Counsel Shoemaker and his witnesses continually tried to evade their duties under the binding SEDM Member Agreement, thereby maliciously interfering with the protected right to contract of the affected religious ministries and also the Appellant, who is a Member but not officer of said ministries and party to the agreement.  Justice Lorenz also perjured the record of the case by falsely representing that the materials sought to be enjoined were factual, over the objections of the Appellant and in contradiction to the overwhelming evidence before him contained in DOC. 71, 72, 93, 94, and 95 and .  See Section ‎5 later.  A Criminal Complaint was filed involving the Judge, Appellee Counsel Shoemaker, Witness Gordon, and others attached as Exhibit 1 to DOC. 93-95.  The parties to the complaint were silent and refused to address their criminal conspiracy against the rights of the Appellant as described in the Complaint.  The judge waited a full six months after the Criminal Complaint was filed to discern its consequences before he proceeded to continue his malicious abuse of the Appellant by issuing his second perjurious amended order, DOC. 105.
Everything beyond the point of the perjuries of justice Lorenz in DOC. 91 and DOC. 105 constitute “fruit of a poisonous tree” that is inadmissible as evidence and constitutes a void judgment that cannot and will not be obeyed.  If the lower Court can manufacture a fraudulent controversy by turning speech that identifies itself as simply inadmissible opinions and beliefs into factual commercial or actionable speech, then certainly the Appellant has the EQUAL authority and EQUAL protection to reclassify the court’s own orders from that of factual legal speech to that of irrelevant political speech that need not be obeyed.  The public servant cannot be greater than his Master, which is We the People, of which I am a part.  No public servant can exercise authorities that his Master does not also have.  This is the natural consequence of living in a society in which all men are created equal and enjoy equal protection: NO person can be inferior or unequal.
Derativa potestas non potest esse major primitiva. 
The power which is derived cannot be greater than that from which it is derived.
[Bouvier’s Maxims of Law, 1856]
Servicing the needs of this malicious prosecution of the government have taken a significant portion of two years of my life.  That time constitutes a ROBBERY of Appellant’s time designed to maliciously terrorize and harass a person for exercising their First Amendment right to publish inadmissible beliefs and opinions about government fraud.
Throughout this proceeding, the Appellee has continually made false allegations that are completely inconsistent with the facts and affidavits on the record of these proceedings in an effort to divert attention away from the core issues.  This Declaration is intended to rebut these same tired LIES of the Appellee and to redirect the attention of the Court back upon the justiciable issues of the Appeal clearly documented herein, all of which focus on lack of jurisdiction and violations of due process that Appellant sincerely believes render the lower court’s orders simply void and moot.
No third party, non-governmental person has ever come forward to complain about the Appellant, to act as the government’s adverse witness, or to substantiate ANY connection of the Appellant to any of the websites the government falsely alleges are under the control of Appellant.  The government isn’t defending the “public”.  Rather, it is protecting its own criminal employees from exposure and prosecution by trying to stifle evidence found on these websites of criminal wrongdoing by the government.  Ironically, the very purpose of the First Amendment was primarily to protect this type of free speech from the very persecution it has suffered at the hands of a dishonest LYING Appellee.  The persons who publish these materials want their anonymity protected and the Dept. of INJustice is trying to persecute them by abusing legal discovery to destroy their privacy:
[bookmark: 523]Like freedom of speech and a free press, the right of peaceable assembly was considered by the Framers of our Constitution to lie at the foundation of a government [361 U.S. 516, 523]   based upon the consent of an informed citizenry - a government dedicated to the establishment of justice and the preservation of liberty. U.S. Const., Amend. I. And it is now beyond dispute that freedom of association for the purpose of advancing ideas and airing grievances is protected by the Due Process Clause of the Fourteenth Amendment from invasion by the States. De Jonge v. Oregon, 299 U.S. 353, 364 ; N. A. A. C. P. v. Alabama, 357 U.S. 449, 460 .
Freedoms such as these are protected not only against heavy-handed frontal attack, but also from being stifled by more subtle governmental interference. Grosjean v. American Press Co., 297 U.S. 233 ; Murdock v. Pennsylvania, 319 U.S. 105 ; American Communications Assn. v. Douds, 339 U.S. 382, 402 ; N. A. A. C. P. v. Alabama, supra; Smith v. <<YOUR STATE NAME>>, 361 U.S. 147 . "It is hardly a novel perception that compelled disclosure of affiliation with groups engaged in advocacy may constitute [an] effective . . . restraint on freedom of association. . . . This Court has recognized the vital relationship between freedom to associate and privacy in one's associations. . . . Inviolability of privacy in group association may in many circumstances be indispensable to preservation of freedom of association, particularly where a group espouses dissident beliefs." N. A. A. C. P. v. Alabama, 357 U.S., at 462 . 
[bookmark: t17][bookmark: 524]On this record it sufficiently appears that compulsory disclosure of the membership lists of the local branches of the National Association for the Advancement of Colored People would work a significant interference with the freedom of association of their members. 9 There was [361 U.S. 516, 524]   substantial uncontroverted evidence that public identification of persons in the community as members of the organizations had been followed by harassment and threats of bodily harm. There was also evidence that fear of community hostility and economic reprisals that would follow public disclosure of the membership lists had discouraged new members from joining the organizations and induced former members to withdraw. This repressive effect, while in part the result of private attitudes and pressures, was brought to bear only after the exercise of governmental power had threatened to force disclosure of the members' names. N. A. A. C. P. v. Alabama, 357 U.S., at 463 . Thus, the threat of substantial government encroachment upon important and traditional aspects of individual freedom is neither speculative nor remote. 
[Bates v. Little Rock, 361 U.S. 516 (1960)]
Appellee and Court both know their actions constitute a malicious prosecution and a conspiracy against rights as evidenced by their silence in answering the following questions and many others:
1. How can a “nontaxpayer” who is defined as a person not subject to any provision of the Internal Revenue Code be the proper audience for a “tax shelter”?
2. What is the basis for reasonable belief about what is false or fraudulent?
3. What specific speech existing on the websites sought to be enjoined is false or fraudulent?
4. How can a religious belief or political opinion be “false” or “fraudulent” as the Appellee alleges?
5. Where is the statute conferring Article III jurisdiction upon the court?
6. How can the Appellant have reason to believe that any of his actions or statements are false or illegal if the government itself says he has no basis to believe that anything is wrong?  See DOC. 72, Exhibit 11.
7. The materials indicate that the ONLY basis for reasonable belief is the law itself.  If people are reading and acting on their reading of the law and being either injured by it or injuring the government, how is that MY problem?
The above questions and many others were repeatedly asked in the following contexts and met with silence by the Appellee and the Court, indicating the existence of constructive fraud and a violation of the fiduciary duty of the officers of the court in the context of their public trusts:
1. At the hearing held on April 23, 2007, which was the first hearing in almost two years of litigation, justice Lorenz was asked Question # 7 above on the record, and refused to answer and immediately dismissed the hearing.
2. At the hearing held on April 23, 2007, which was the first hearing in almost two years of litigation, justice Lorenz was asked Question # 1 above on the record, and he gave a RIDICULOUS answer that he had jurisdiction over “nontaxpayers”, but he couldn’t identify what statute that jurisdiction came from.   The justice is obviously on drugs.
3. At the hearing held on April 23, 2007, which was the first hearing in almost two years of litigation, justice Lorenz was asked Question # 5 above on the record, and he refused to answer and dismissed the hearing shortly thereafter to protect plausible deniability about his criminal wrongdoing and treason against the constitution.  At this same hearing, justice Lorenz admitted that he was having unlawful ex parte communications with the Appellee when he suggested that the Customer Lists provided to the Appellee that he had NEVER seen and was not provided a copy of and which there was no discussion on the record of, were inadequate from the view of the Appellee.  That slip of the tongue shows that this is a conspiracy afoot against the Appellant.
4. DOC. 95, Exhibit 8, which was the Petition to Amend the first order, contained a long list of issues requiring a more definite statement that neither the Appellee or the Court would answer, thus resulting in a deliberately vague and void order.  All of these questions addressed the subjects above and many others and showed just how irrational and self-contradictory the government’s position was.
5. DOC. 95, Exhibit 2 contained a Certificate of Compliance that stated that the order contained undefined terms and that the first Order, DOC. 91, was violative of the law and could not be obeyed until the questions were answered that would facilitate further compliance.  The Court and Appellee refused to even address the issues raised and thereby indicated that they didn’t WANT or EXPECT “compliance”, because they were unwilling to do anything to even make it possible by the third parties who had indicated they would like to help.  Apparently, even addressing any of the issues raised would make it impossible to avoid admitting the criminal and unlawful nature of the Court’s irrational, fraudulent order.
6. DOC. 113, Exhibit 1 contained another Compliance Questionnaire designed to facilitate compliance that the Appellee and the Court refused to address or answer.  Even addressing any of the issues raised would make it impossible to avoid admitting the criminal and unlawful nature of the Court’s irrational, fraudulent order. 
7. In the context of Question #6 above, DOC. 72, Exhibit 11 contained a detailed Memorandum of Law describing everything the IRS, the federal courts, and the legal profession have to say about what constitutes a “reasonable belief” about liability in the context of the Internal Revenue Code.  That exhibit proved that the Appellant had NO BASIS TO BELIEVE that he had any duty to trust, believe, or obey any part of the Internal Revenue Code.  The Appellee and the Court were specifically asked to rebut anything that he thought was wrong, and they refused.  See DOC. 72, Mem. Law, Section 4.10.1.2.  Yet, they continue to irrationally and hypocritically insist that Appellant “knew or had reason to know that his actions were unlawful”, in direct contradiction to what the government itself says you can believe as documented in that Exhibit.  Until the pamphlet is proven wrong, it is hypocritical, irrational, and fraudulent to claim anything about what the Appellant knew or had reason to know.  Contradictions like these are simply maddening and do nothing but expand, not resolve the controversies surrounding this case.  The object appears to be terrorism and “crazymaking”, not justice.
The questions raised on appeal focus primarily on providing statutes and implementing regulations authorizing enforcement of the Internal Revenue Code within states of the Union on land that is not part of any federal area.  See Section ‎3.1 later.  The appeal primarily deals with violations of the Separation of Powers Doctrine, and the questions raised are summarized below:
1. The heart of the Separation of Powers Doctrine is 4 U.S.C. §72, which essentially says that whenever Congress wants to reach outside the ten mile square prison cell that the Founders bequeathed to us to ensure a LIMITED government, it must to write a statute.
2. Courts are not legislative bodies so they can’t create statutory jurisdiction outside of federal territory.  ONLY Congress can do it using the authority of a statute.
3. Statutes alone that have no implementing regulations published in the Federal Register give Congress the authority to enforce only against its own officers, instrumentalities, employees, benefit recipients, members of the military, and other federal “franchisees” pursuant to Article 1, Section 8, Clause 17.
4. If Congress wants to ALSO extend the enforcement of the statutes to PRIVATE persons domiciled in states of the Union who are not federal instrumentalities and agents, the Federal Register Act and the Administrative Procedures Act both ALSO require that implementing regulations must be published to enforce.  This publication serves the mandatory constitutional requirement for “reasonable notice” of the laws which the people domiciled in states of the Union will be bound by.  Without said implementing regulations published in the Federal Register, all enactments of Congress are limited to its own officers, employees, instrumentalities, and agencies and may NOT apply to PRIVATE Americans domiciled in states of the Union who have no contracts or agency with the federal government.
Additional details chronicling the public persecution of the protected exercise of religious rights of the Appellant in this case may be found at:
http://famguardian.org/Subjects/Taxes/News/CHRuling-060615.htm
[bookmark: _Toc169741725]SUMMARY OF IMPORTANT FACTS
[bookmark: _Toc169741740]Table 1:  Summary of Facts
	#
	Description
	Value

	1.  APPELLANT INFORMATION AND STATUS

	1.1
	Name
	<<YOUR FULL NAME>> (NOT “<<YOUR UPPER CASE NAME>>”)

	1.2
	Capacity in which acting
	Sui Juris.  NOT “pro se” or “pro per”.
“Sui juris.  Of his own right; possessing full social and civil rights; not under any legal disability, or the power of another, or guardianship.  Having capacity to manage one’s own affairs; not under legal disability to act for one’s self.”  
[Black’s Law Dictionary, Sixth, p. 1434]

	1.3
	Mailing address (NOT domicile)
	<<ADDRESS>>; <<CITY>>, <<STATE>> <<ZIP>>

	1.4
	Domicile
	Kingdom of Heaven.  Not within any man-made government.  This is a religious practice protected by the First Amendment.  Do NOT “reside” or maintain a legal “domicile” within “<<YOUR STATE NAME>>” or “State of <<YOUR STATE NAME>>” or within any united states judicial district or internal revenue district.

	1.5
	Place of birth
	<<CITY>>, <<STATE NAME>>; 9/7/1959

	1.6
	Citizenship
	1. “non-citizen national” pursuant to 8 U.S.C. §1101(a)(21) and 8 U.S.C. §1452
2. Not a statutory citizen pursuant to 8 U.S.C. §1401
3. Constitutional but NOT statutory “citizen”.

	1.7
	Federal franchises
	1. Never made application to participate in Social Security.
2. Sent Resignation of Compelled Social Security Trustee document to Commissioners of IRS and SSA on August 8, 2005.  This document is attached to DOC. 29, Exhibit 2.

	1.8
	Tax status for period in which original suit applies
	1. “nonresident alien” as defined in 26 U.S.C. §7701(b)(1)(B) not engaged in a “trade or business” as defined in 26 U.S.C. §7701(a)(26).  Status described in 26 CFR §1.871-1(b)(i).
2. No “gross income” pursuant to 26 CFR §1.872-2(f), 26 CFR §31.3401(a)(6)-1(b); 26 U.S.C. §861(a)(3)(C)(i); 26 U.S.C. §3401(a)(6); 26 U.S.C. §1402(b).

	1.9
	Agency or role in websites sought to be enjoined
	None within http://famguardian.org; http://sedm.org.  See the following evidence under penalty of perjury:
1. Answer, DOC. 05, Section 5.3, pp. 13-14.
2. Deposition Transcript of Alleged Defendant for 30NOV2005 Deposition, Attached to DOC. 72 as Exhibit 10, p. 97.
3. Amplified Deposition Transcript of Alleged Defendant for 30NOV2005 deposition, Section 4.83, p. 111.  This document was attached to DOC. 72 in electronic form as Exhibit 10.
4. Opposition to Motion for Summary Judgment, DOC. 72, Aff. Mat. Facts, Section 2.3, paragraphs 19.B and 31.A.

	2.  CASE HISTORY INFORMATION

	2.1
	Narrative case summary available at
	1. DOC. 101, Reply Brief to Petition to Amend Pleadings as Exhibit 10
2.  http://famguardian.org/Subjects/Taxes/News/CHRuling-060615.htm

	2.2
	Pleadings available online at
	1.  PACER: https://ecf.casd.uscourts.gov/

	3.  LOWER COURT

	3.1
	Case Number
	05-CV-00921

	3.2
	Court
	United States District Court, <<YOUR COURT NAME>>.

	3.3
	Judge
	James Lorenz, Courtroom 14, Fifth Floor

	3.4
	Magistrate
	Cathy Bencivengo, Courtroom E, 1st Floor

	3.5
	Complaint filed: 
	May 2, 2005.

	3.6
	Service of process
	Appellant was never personally served process.  Summons was left on the doorstep of a house.  This has repeatedly been emphasized in several pleadings and never denied by the Appellee.

	3.7
	Basis of Complaint
	26 U.S.C. §§6700, 6701, 7402, 7408

	3.8
	Answer Filed
	June 9, 2005, DOC. 05

	3.9
	Petitions to Dismiss filed by Appellant
	DOC. 07, 6/8/2005
DOC. 42, 43; 11/15/2005; Reply Brief DOC. 60
DOC. 81, 82, 83; 5/1/2006; Reply Brief 5/25/2006

	3.10
	Request for Prod. Of Documents served upon Plaintiff
	Set 1 served 11/22/2005.  Response received 12/21/2005.

	3.11
	Deposition of Appellant
	11/30/2005, Transcript attached to DOC. 72 as Exhibit 10
Amplified Deposition Transcript also provided as part of DOC. 72, Exhibit 10

	3.12
	Summary Judgment
	DOC. 91, 6/1/2006

	3.13
	Petition to Amend Summary Judgment
	DOC. 93 to 95, 6/14/2006

	3.14
	Criminal Complaint filed against Plaintiff Shoemaker, Witnesses, and Judge
	Attached to DOC. 94, Exhibit 1.  Served upon DOJ, Senate Finance Committee, FBI.

	3.15
	Amended Judgment
	DOC. 105, 12/13/2006

	3.16
	Certificates of Compliance Filed with Plaintiff by Appellant
	6/14/2006:  Attached to DOC. 95 as Exhibit 2.
1/2/2007:  Mailed separately to Plaintiff and also available in DOC. 113, Exhibit 5.

	4.  APPEAL

	4.1
	Issues On Appeal
	1.  Statutory and regulatory enforcement Authority within states of the Union.
2.  Violation of due process of law.

	4.2
	Appeal
	Ninth Circuit Case No. <<CASE NO.>>

	4.3
	Opening Brief Filed
	<<DATE>>

	4.4
	Opposition Brief Filed
	<<DATE>>


[bookmark: _Ref168811713][bookmark: _Toc169741726]SPECIFIC QUESTIONS POSED IN APPEAL OPENING BRIEF
[bookmark: _Ref168842092][bookmark: _Toc169741727]4 U.S.C. §72 Limitations
1. Questions to be decided on appeal
1.1. What statute enacted by Congress in the Statutes at Large “expressly extends” enforcement of the Internal Revenue Code to areas not under the jurisdiction of the federal government pursuant to 40 U.S.C. §3112 and within the exterior limits of a state?
1.2. Produce admissible evidence that Appellant occupies the only remaining internal revenue district, which is the District of Columbia, pursuant to Treasury Order 150-02.
2. Rationale:
2.1. The heart of the separation of powers doctrine is found in 4 U.S.C. §72.  This statute states:
TITLE 4 > CHAPTER 3 > § 72
§ 72. Public offices; at seat of Government
All offices attached to the seat of government shall be exercised in the District of Columbia, and not elsewhere, except as otherwise expressly provided by law. 
2.2. Article 1, Section 8, Clause 17 of the Constitution expressly limits the territorial jurisdiction of the federal government to the ten square mile area known as the District of Columbia.  Extensions to this jurisdiction arose at the signing of the Treaty of Peace between the King of Spain and the United States in Paris France, which granted to the United States new territories such as Guam, Cuba, the Philippines, etc.
2.3. The U.S. Supreme Court has stated repeatedly that the United States federal government is without ANY legislative jurisdiction within the exterior boundaries of a sovereign state of Union:
"The difficulties arising out of our dual form of government and the opportunities for differing opinions concerning the relative rights of state and national governments are many; but for a very long time this court has steadfastly adhered to the doctrine that the taxing power of Congress does not extend to the states or their political subdivisions. The same basic reasoning which leads to that conclusion, we think, requires like limitation upon the power which springs from the bankruptcy clause. United States v. Butler, supra." 
[Ashton v. Cameron County Water Improvement District No. 1, 298 U.S. 513; 56 S.Ct. 892 (1936)] 
________________________________________________________________________________________
“It is no longer open to question that the general government, unlike the states, Hammer v. Dagenhart, 247 U.S. 251, 275 , 38 S.Ct. 529, 3 A.L.R. 649, Ann.Cas.1918E 724, possesses no inherent power in respect of the internal affairs of the states; and emphatically not with regard to legislation.“  
[Carter v. Carter Coal Co., 298 U.S. 238, 56 S.Ct. 855 (1936)]
If you meet with someone from the IRS, ask them whether the Internal Revenue Code qualifies as “legislation” within the meaning of the above rulings.  Tell them you aren’t interested in court cases because judges cannot make law or create jurisdiction where none exists.
2.4. 40 U.S.C. §3112 creates a presumption that the United States government does not have jurisdiction unless it specifically accepts jurisdiction over lands within the exterior limits of a state of the Union:
TITLE 40 - PUBLIC BUILDINGS, PROPERTY, AND WORKS
SUBTITLE II - PUBLIC BUILDINGS AND WORKS
PART A - GENERAL
CHAPTER 31 - GENERAL
SUBCHAPTER II - ACQUIRING LAND
Sec. 3112. Federal jurisdiction
   (a) Exclusive Jurisdiction Not Required. - It is not required that the Federal Government obtain exclusive jurisdiction in the United States over land or an interest in land it acquires.
    (b) Acquisition and Acceptance of Jurisdiction. - When the head of a department, agency, or independent establishment of the Government, or other authorized officer of the department, agency, or independent establishment, considers it desirable, that individual may accept or secure, from the State in which land or an interest in land that is under the immediate jurisdiction, custody, or control of the individual is situated, consent to, or cession of, any jurisdiction over the land or interest not previously obtained. The individual shall indicate acceptance of jurisdiction on behalf of the Government by filing a notice of acceptance with the Governor of the State or in another manner prescribed by the laws of the State where the land is situated.
      (c) Presumption. - It is conclusively presumed that jurisdiction has not been accepted until the Government accepts jurisdiction over land as provided in this section.
[SOURCE:  http://www4.law.cornell.edu/uscode/html/uscode40/usc_sec_40_00003112----000-.html]
2.5. The Uniform Commercial Code defines the term “United States” as the District of Columbia:
[bookmark: s9-307h]Uniform Commercial Code (U.C.C.) 
§ 9-307. LOCATION OF DEBTOR.
(h) [Location of United States.] 
The United States is located in the District of Columbia.
[SOURCE:  http://www.law.cornell.edu/ucc/search/display.html?terms=district%20of%20columbia&url=/ucc/9/article9.htm#s9-307]
2.6. The IRS and the DOJ have been repeatedly asked for the statute which “expressly extends” the “public office” that is the subject of the tax upon “trade or business” activities within states of the Union.  NO ONE has been able to produce such a statute because IT DOESN’T EXIST.  There is no provision of law which “expressly extends” the enforcement of Subtitle A of the Internal Revenue Code to any state of the Union.  Therefore, IRS jurisdiction does not exist there.
“Expressio unius est exclusio alterius.  A maxim of statutory interpretation meaning that the expression of one thing is the exclusion of another.  Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321, 325; Newblock v. Bowles, 170 Okl. 487, 40 P.2d 1097, 1100.  Mention of one thing implies exclusion of another.  When certain persons or things are specified in a law, contract, or will, an intention to exclude all others from its operation may be inferred.  Under this maxim, if statute specifies one exception to a general rule or assumes to specify the effects of a certain provision, other exceptions or effects are excluded.” 
[Black’s Law Dictionary, Sixth Edition, page 581]
2.7. The Internal Revenue Code Subtitle A places the income tax primarily upon a “trade or business”.  The U.S. Supreme Court expressly stated that Congress may not establish a “trade or business” in a state of the Union and tax it.
“Congress cannot authorize a trade or business within a State in order to tax it.”
[License Tax Cases, 72 U.S. 462, 18 L.Ed. 497, 5 Wall. 462, 2 A.F.T.R. 2224 (1866)]
2.8. A “trade or business” is defined as the “functions of a public office” in 26 U.S.C. §7701(a)(26).    See:
	The Trade or Business Scam, Form #05.001
http://sedm.org/Forms/FormIndex.htm


2.9. 48 U.S.C. §1612 “expressly extends” the enforcement of the criminal provisions of the Internal Revenue Code to the Virgin Islands and is the only enactment of Congress that extends enforcement of any part of the Internal Revenue Code to any place outside the District of Columbia.  
2.10. The U.S. Supreme Court commonly refers to states of the Union as “foreign states”.  To wit:
[bookmark: 502]We have held, upon full consideration, that although under existing statutes a circuit court of the United States has jurisdiction upon habeas corpus to discharge from the custody of state officers or tribunals one restrained of his liberty in violation of the Constitution of the United States, it is not required in every case to exercise its power to that end immediately upon application being made for the writ. 'We cannot suppose,' this court has said, 'that Congress intended to compel those courts, by such means, to draw to themselves, in the first instance, the control of all criminal prosecutions commenced in state courts exercising authority within the same territorial limits, where the accused claims that he is held in custody in violation of the Constitution of the United States. The injunction to hear the case summarily, and thereupon 'to dispose of the party as law and justice require' [R. S. 761], does not deprive the court of discretion as to the time and mode in which it will exert the powers conferred upon it. That discretion should be exercised in the light of the relations existing, under our system of government, between the judicial tribunals of the Union and of the states, and in recognition of the fact that the public good requires that those relations be not disturbed by unnecessary conflict between courts equally bound to guard and protect rights secured by the Constitution. When the petitioner is in custody by state authority for an act done or omitted to be done in pursuance of a law of the United States, or of an order, process, or decree of a court or judge thereof; or where, being a subject or citizen of a foreign state, and domiciled therein, he is in custody, under like authority, for an act done or omitted under any alleged right, title, authority, privilege, protection, or exemption claimed under the commission, or order, or sanction of any foreign state, or under color thereof, the validity and effect whereof depend upon the law of nations; in such and like cases of urgency, involving the authority and operations of the general government, or the obligations of this country to, or its relations with, foreign nations, [180 U.S. 499, 502]   the courts of the United States have frequently interposed by writs of habeas corpus and discharged prisoners who were held in custody under state authority. So, also, when they are in the custody of a state officer, it may be necessary, by use of the writ, to bring them into a court of the United States to testify as witnesses.' Ex parte Royall, 117 U.S. 241, 250 , 29 S. L. ed. 868, 871, 6 Sup. Ct. Rep. 734; Ex parte Fonda, 117 U.S. 516, 518 , 29 S. L. ed. 994, 6 Sup. Ct. Rep. 848; Re Duncan, 139 U.S. 449 , 454, sub nom. Duncan v. McCall, 35 L. ed. 219, 222, 11 Sup. Ct. Rep. 573; Re Wood, 140 U.S. 278 , 289, Sub nom. Wood v. Bursh, 35 L. ed. 505, 509, 11 Sup. Ct. Rep. 738; McElvaine v. Brush, 142 U.S. 155, 160 , 35 S. L. ed. 971, 973, 12 Sup. Ct. Rep. 156; Cook v. Hart, 146 U.S. 183, 194 , 36 S. L. ed. 934, 939, 13 Sup. Ct. Rep. 40; Re Frederich, 149 U.S. 70, 75 , 37 S. L. ed. 653, 656, 13 Sup. Ct. Rep. 793; New York v. Eno, 155 U.S. 89, 96 , 39 S. L. ed. 80, 83, 15 Sup. Ct. Rep. 30; Pepke v. Cronan, 155 U.S. 100 , 39 L. ed. 84, 15 Sup. Ct. Rep. 34; Re Chapman, 156 U.S. 211, 216 , 39 S. L. ed. 401, 402, 15 Sup. Ct. Rep. 331; Whitten v. Tomlinson, 160 U.S. 231, 242 , 40 S. L. ed. 406, 412, 16 Sup. Ct. Rep. 297; Iasigi v. Van De Carr, 166 U.S. 391, 395 , 41 S. L. ed. 1045, 1049, 17 Sup. Ct. Rep. 595; Baker v. Grice, 169 U.S. 284, 290 , 42 S. L. ed. 748, 750, 18 Sup. Ct. Rep. 323; Tinsley v. Anderson, 171 U.S. 101, 105 , 43 S. L. ed. 91, 96, 18 Sup. Ct. Rep. 805; Fitts v. McGhee, 172 U.S. 516, 533 , 43 S. L. ed. 535, 543, 19 Sup. Ct. Rep. 269; Markuson v. Boucher, 175 U.S. 184 , 44 L. ed. 124, 20 Sup. Ct. Rep. 76. 
[State of Minnesota v. Brundage, 180 U.S. 499 (1901)]
2.11. The Internal Revenue Code itself defines and limits the term “United States” to include only the District of Columbia and nowhere expands the term to include any state of the Union.  Consequently, states of the Union are not included.
TITLE 26 > Subtitle F > CHAPTER 79 > Sec. 7701.
Sec. 7701. - Definitions
(a)(9) United States 
The term ''United States'' when used in a geographical sense includes only the States and the District of Columbia.
(a)(10) State
The term ''State'' shall be construed to include the District of Columbia, where such construction is necessary to carry out provisions of this title. 
2.12. 26 U.S.C. §7601 limits and defines enforcement of the Internal Revenue Code and discovery related to the enforcement only within the bounds of internal revenue districts.  Any evidence gathered by the IRS outside the District of Columbia is UNLAWFULLY obtained and in violation of this statute, and therefore inadmissible.  See Weeks v. United States, 232 U.S. 383 (1914), which says that evidence unlawfully obtained is INADMISSIBLE.
2.13. 26 U.S.C. §7621 authorizes the President of the United States to define the boundaries of all internal revenue districts.  
2.13.1. The President delegated that authority to the Secretary of the Treasury pursuant to Executive Order 10289.  
2.13.2. Neither the President nor his delegate, the Secretary of the Treasury, may establish internal revenue districts outside of the “United States”, which is then defined in 26 U.S.C. §7701(a)(9) and (a)(10), 26 U.S.C. §7701(a)(39), and 26 U.S.C. §7408(d) to mean ONLY the District of Columbia.  This restriction is a result of the fact that the Constitution in Article 4, Section 3, Clause 2 only authorizes Congress to write rules and regulations for the territory and other property of the United States, and states of the Union are not “territory” of the United States:
"Territories' or 'territory' as including 'state' or 'states."  While the term 'territories of the' United States may, under certain circumstances, include the states of the Union, as used in the federal Constitution and in ordinary acts of congress "territory" does not include a foreign state.
[86 C.J.S. [Corpus, Juris, Secundum, Legal Encyclopedia], Territories, §1]
2.13.3. Congress cannot delegate to the President or the Secretary an authority within states of the Union that it does not have.  Congress has NO LEGISLATIVE JURISDICTION within a state of the Union.
“It is no longer open to question that the general government, unlike the states, Hammer v. Dagenhart, 247 U.S. 251, 275 , 38 S.Ct. 529, 3 A.L.R. 649, Ann.Cas.1918E 724, possesses no inherent power in respect of the internal affairs of the states; and emphatically not with regard to legislation.“  
[Carter v. Carter Coal Co., 298 U.S. 238, 56 S.Ct. 855 (1936)]
2.13.4. Treasury Order 150-02 abolished all internal revenue districts except that of the District of Columbia.
2.14. IRS is delegate of the Secretary in insular possessions, as “delegate” is defined at 26 U.S.C. §7701(a)(12)(B), but NOT in states of the Union.
3. Supporting Evidence:
3.1. This issue was first raised in the Opp. to the Motion for Summary Judgment, Mem. of Law, DOC. 72, Sec. 4.1.
3.1.1. The Appellee ignored and did not provide the statute that expressly extends jurisdiction to the several states of the Union as MANDATED by 4 U.S.C. §72.
3.1.2. The caselaw provided by Appellee was NONresponsive because none of the cases provided the statute that expressly extends federal taxing jurisdiction to any part of a state of the Union that is NOT a federal area.
3.1.3. Court REFUSED to deal with the issue.  A Federal Pleading Attachment was included with the Petition to Dismiss, DOC. 71 that specifically asked both the Court and the Appellee to remain silent on everything they agreed to and they indeed satisfied that request and agreed and defaulted to the conclusion that there is no statutory source of authority within any part of a state of the Union other than federal areas.
3.2. This issue was again raised in the Petition to Dismiss, DOC. 82.  The court would not hear it and dismissed it.  Appellee responded to this petition in DOC. 87.  His response was NOT responsive.  
3.2.1. The Opposition provided caselaw and Appellant asked for the STATUTE expressly extending enforcement to the several states of the Union.  None of the cases cited by the Appellee provided the statute requested and are therefore NONresponsive.
3.2.2. The courts are not legislative bodies.  Only Congress can expressly extend the authority and only a statute will answer the question.  No federal court can do it.
[bookmark: _Toc169741728]Violations of Federal Register and Administrative Procedure Acts
1. Question to be decided on appeal:  Produce legally admissible evidence satisfying one of the following two requirements of the Federal Register Act and the Administrative Procedures Act or dismiss the case for lack of enforcement authority:
1.1. Implementing regulations published in the Federal Register for statutes cited as authority by the Plaintiff in this proceeding, being 26 U.S.C. §§6700, 6701, 7402, and 7408.
1.2. Evidence that the Appellant is a member of one of the following groups specifically exempted from the requirement for publication:
1.2.1. A military or foreign affairs function of the United States.  5 U.S.C. §553(a)(1)
1.2.2. A matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts.  5 U.S.C. §553(a)(2).
1.2.3. Federal agencies or persons in their capacity as officers, agents, or employees thereof.  44 U.S.C. §1505(a)(1).
2. Rationale:
2.1. Without proofs on the record demanded above, Appellant has been derelict in his duty to prove jurisdiction as the moving party.
2.2. Without satisfying one of the above two requirements with legally admissible evidence on the record, this case must be DISMISSED with prejudice pursuant to 5 U.S.C. §552(a)(1) and 26 CFR §601.702(a)(2)(ii).
2.3. Secretary of the Treasury is empowered to make all needful rules and regulations respecting the enforcement of the I.R.C. in 26 U.S.C. §7805, but he is NOT empowered to waive the affirmative requirements of the Administrative Procedures Act or the Federal Register Act.
2.4. Without producing evidence required to satisfy the burden of proof upon the government:
2.4.1. The American public domiciled in states of the Union who are not in one of the exempted groups have failed to receive the constitutionally required “reasonable notice” of the laws which may be enforced upon them.
2.4.2. A violation of due process has occurred.
3. Supporting Evidence:
3.1. This issue was first described in the Answer, DOC. 05 within Exhibit 1 entitled Implementing Regulations Worksheet.  This worksheet shows there are no implementing regulations which authorize the enforcement of the I.R.C. Subtitle A, which means that it is only enforceable against federal government entities and instrumentalities, who are specifically exempted from the requirement for said regulations pursuant to 5 U.S.C. §553(a) and 44 U.S.C. §1505(a).
3.2. This issue was also raised in a Petition to Dismiss, DOC. 43, Memorandum of Law, Sections 4 through 4.10.
3.3. The Government’s only response to date is contained in DOC. 47.  A Reply Brief, DOC. 60, was filed in response to this.
3.4. The Court ruled on this issue in DOC. 63, and completely and deliberately evaded the above question.  The only way the requirement for regulations can be waived is in the case of the groups specifically exempted, and no proof was provided that the Appellant was a member of such groups.  Therefore, the Court essentially admitted that it was making a prejudicial and unconstitutional that Appellant was a member of one of the groups specifically exempted and evaded its duty to demand or produce proof that this was in deed and in fact the case in the context of these proceedings.
[bookmark: _Toc169741729]Not the “person” defined in 26 U.S.C. §6671(b)
1. Question to be decided on appeal:  Does the Appellant satisfy the definition of “person” found in 26 U.S.C. §6671(b) when that definition is strictly construed in accordance with the rules of statutory construction?  
1.1. The rules of statutory construction forbid him from being included.  Stenberg v. Carhart, 530 U.S. 914 (2000)
1.2. Appellant can find no place within the I.R.C. that gives him “reasonable notice” that he is included in the definition.
2. Rationale:
2.1. The “person” described in 26 U.S.C. §6671(b) is a person who is either expressly made liable or who has a fiduciary duty created by a “public office”.  Appellant is neither engaged in a “public office” nor can he find no place in the I.R.C. where he is expressly made liable to comply with the statutes cited as authority by the Plaintiff, being 26 US.C. §6700, 6701, 7402, and 7408.  Therefore, he cannot be the proper subject of that statute.  Since there is no liability statute for other than withholding agents on nonresident aliens, the duty described in this statute can only originate from the oath of public office.
2.2. The rules of statutory construction require that the law must unambiguously describe all of the things or classes of things that are explicitly included in a the definition of a thing.
2.3. On this subject, the U.S. Supreme Court has said:
"It is axiomatic that the statutory definition of the term excludes unstated meanings of that term.  Colautti v. Franklin, 439 U.S. 379, 392, and n. 10 (1979). Congress' use of the term "propaganda" in this statute, as indeed in other legislation, has no pejorative connotation.{19} As judges, it is our duty to [481 U.S. 485] construe legislation as it is written, not as it might be read by a layman, or as it might be understood by someone who has not even read it." 
[Meese v. Keene, 481 U.S. 465, 484 (1987)]
"When a statute includes an explicit definition, we must follow that definition, even if it varies from that term's ordinary meaning. Meese v. Keene, 481 U.S. 465, 484-485 (1987) ("It is axiomatic that the statutory definition of the term excludes unstated meanings of that term"); Colautti v. Franklin, 439 U.S. at 392-393, n. 10 ("As a rule, `a definition which declares what a term "means" . . . excludes any meaning that is not stated'"); Western Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of N.J., 294 U.S. 87, 95-96 (1935) (Cardozo, J.); see also 2A N. Singer, Sutherland on Statutes and Statutory Construction § 47.07, p. 152, and n. 10 (5th ed. 1992) (collecting cases). That is to say, the statute, read "as a whole," post at 998 [530 U.S. 943] (THOMAS, J., dissenting), leads the reader to a definition. That definition does not include the Attorney General's restriction -- "the child up to the head." Its words, "substantial portion," indicate the contrary."  [Stenberg v. Carhart, 530 U.S. 914 (2000)]
2.4. 26 U.S.C. §7701(c ) may not be invoked essentially as a “statutory presumption” that allows any word whose definition uses the word “includes” to be expanded to mean whatever the reader and not the authors of the law intend.  This would be a violation of due process of law.  All statutory presumptions which prejudice constitutional rights are unconstitutional and a violation of due process of law.  United States v. Gainly, 380 U.S. 63 (1965); Heiner v. Donnan, 285 U.S. 312 (1932).
2.5. A statute cannot lawfully be enforced against a person or class of things that are no not included in the definition.  If it fails to describe all that is included, it:
2.5.1. Violates the “void for vagueness” doctrine.  See Winters v. People of State of New York, 333 U.S. 507, 68 S.Ct. 665 (1948); Giaccio v. State of Pennsylvania, 382 U.S. 399; 86 S.Ct. 518 (1966); Gould v. Gould, 245 US. 151 (1917); U.S. v. De Cadena, 105 F.Supp. 202, 204 (1952); Sewell v. Georgia, 435 U.S. 982 (1978); City of Mesquite v. Alladin's Castle, Inc., 455 U.S. 283 (1982), fn. 12.
2.5.2. [bookmark: _Toc159291557]Violates the “rule of lenity” in a criminal proceeding.  Fischer v. United States, 529 U.S. 667 (2000); United States v. Bass, 404 U.S. 336, 347 (1971). 
2.5.3. Is “overbroad” and thereby violates due process:
"Overbreadth, on the other hand, 'offends the constitutional principle that 'a governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms." Zwickler v. Koota, 389 U.S. 241, 250 (1967), quoting NAACP v. Alabama, 377 U.S. 288, 307 (1964). A vague statute may be overbroad if its uncertain boundaries leave open the possibility of punishment for protected conduct and thus lead citizens to avoid such protected activity in order to steer clear of the uncertain proscriptions. Grayned v. City of Rockford supra, 408 U.S. at 109; Dombrowski v. Pfister, 380 U.S. 479, 486 (1965). A statute is also overbroad, however, if, even though it is clear and precise, it prohibits constitutionally protected conduct. Aptheker v. Secretary of State, 378 U.S. 500 , 508-509 (1964); Shelton v. Tucker, 364 U.S. 479, 488 (1960)."
[Karlan v. City of Cincinatti, 416 U.S. 924 (1974)]
3. Supporting evidence:
3.1. The issue of the “includes” argument is exhaustively analyzed in the following pamphlet:
The Meaning of the Words “Includes” and “Including”, which was included within the Answer, DOC. 05, as Exhibit 13 at the following address:
/Subjects/Taxes/FalseRhetoric/Includess.pdf
3.2. The above pamphlet was included as an attachment in electronic form as part of the Answer, DOC. 05, Exhibit 13.  It is also available online at:
http://famguardian.org/Subjects/Taxes/FalseRhetoric/Includess.pdf
3.3. This issue was first raised in Answer, DOC. 05, Mem. Law, section 3.8, para. 1.I.
3.4. The issue was again raised in Pet. To Dismiss, DOC. 43, Mem. Law, Sections 4.4 and 4.9.
3.5. It was raised again in the Opposition to the Motion for Summary Judgment, Mem. Law, DOC. 72, Section 4.2, p. 20 et seq.
3.6. To date, neither the Court nor the Plaintiff have satisfied the burden of proof imposed upon them to demonstrate that the Appellant satisfies this definition based on:
3.6.1. The rules of statutory construction documented above.
3.6.2. The pamphlet The Meaning of the Words “includes” and “including” above.
3.6.3. The IRS website, which has it’s tax shelter section under “corporations” rather than individuals.
[bookmark: _Toc169741730]Violations of due process
Questions to be decided on appeal:
1. Was due process of any kind violated in this proceeding, thus rendering a void judgment in this case?  Pennoyer v. Neff, 95 U.S. 714, 732-733 (1878)
2. Produce evidence that Appellant is in receipt of any federal franchise which might have implied a waiver of the Constitutional right to due process of law.  Until such evidence is produced, he is innocent until proven guilty and therefore entitled to due process of law.
[bookmark: _Toc169741731]Unlawful Exclusion of evidence
Questions to be decided on appeal
1. Is the USDC’s basis for punishing the Appellant the fact that they were ASSUMING that he was a federal instrumentality, pursuant to Rutan above?
2. Can the Hamblin case lawfully be MISAPPLIED to exclude ALL evidence before the court?
"This court has held more than once that a statute [or judge made law as in this case] creating a presumption [or judge-made law creating a presumption] which operates to deny a fair opportunity to rebut it violates the due process clause of the Fourteenth Amendment."
[Heiner v. Donnan, 285 U.S. 312 (1932)]
3. What specific evidence, if any, within the Amplified Deposition Transcript contradicted prior testimony or evidence and therefore was excludible?
4. Was due process violated by essentially punishing the Appellant for lawfully asserting Constitutional Rights in response to questions, both at the Deposition of 25 NOV2005 and in the subsequent Amplified Deposition Transcript?
[bookmark: _Toc169741732]Violation of the Minimum Contacts Doctrine
Questions to be decided on appeal:
1. Was the Appellant a nonresident to the judicial district?
2. Can 26 U.S.C. §7701(a)(39) and 26 U.S.C. §7408(d) be sued to “kidnap” a nonresident party not domiciled on federal territory in the judicial district and involuntarily move their legal identity to the District of Columbia, and thereby obviate the requirements of the Minimum contacts doctrine?
3. Can the USDC or this Court lawfully change the Appellant’s status to be other than that declared and described in the Answer, DOC. 05, Aff. Matl. Facts, Section 3 WITHOUT violating the Declaratory Judgments Act, 28 U.S.C. §2201(a)?
4. Did the USDC err by refusing to apply the criteria of the Minimum Contacts Doctrine to this case?
5. If the USDC did err by refusing to apply the mandatory criteria of the Minimum Contacts Doctrine, then was due process violated, thereby rendering the judgment void?
[bookmark: _Toc169741733]No evidence before the court
Questions to be decided on appeal
1. Can the unsubstantiated opinions and beliefs of biased witnesses that are inadmissible under Fed.R.Ev. 610 be used as the only source of evidence in this case without violating due process of law?
2. Were the government’s witnesses biased, as persons whose illegal activities are exposed by the very materials and speech sought to be enjoined?  Every one of the three witnesses were government employees who had an unlawful financial conflict of interest who directly benefit financially from censoring and discrediting the materials they sought to enjoin by their testimony.
3. Even if the government witnesses testimony were considered credible, how can such testimony assume any character OTHER than that of the speech to which it refers.  All of the documents included as exhibits in the Motion for Summary Judgment, DOC. 67 and 68, were protected by the applicable Disclaimers and Member Agreements, which declare that all the speech that was the subject of the proceeding was “religious and political beliefs and opinions that are NONfactual, NONactionable, and not admissible as evidence pursuant to Fed.R.Ev. 610”. [footnoteRef:8]  Consequently, any testimony based exclusively on inadmissible opinions and beliefs in printed form, even if signed under penalty of perjury, can have no character itself other than that of inadmissible opinions and beliefs. [8:  See Opp. Motion for Summary Judgment, DOC. 72, Aff. Matl. Facts, Exhibits 1 through 4 and Section 4.9.1 of the Mem. of Law, DOC. 72.] 

4. What evidence, other than inadmissible opinion evidence of biased government-only witnesses, links the Appellant to the speech sought to be enjoined?
[bookmark: _Toc169741734]Other violations of Due Process
Questions to be decided on appeal:
1. Was due process of law violated by depriving Appellant of even one in-person hearing and by conducting the entire proceeding by correspondence?
2. Was the justice of the USDC possessed of a conflict of interest as:
2.1. A “taxpayer” and a recipient of benefits derived directly from the very tax that was the subject of the proceeding?
2.2. A person subject to retribution from the IRS for ruling in favor of the Appellant?
3. Did any one or more of the government’s three employee witnesses have a conflict of interest in violation of 18 U.S.C. §208  or should they have been impeached as witnesses as:
3.1. A “taxpayer” and a recipient of benefits derived directly from the very tax that was the subject of the proceeding?
3.2. A person subject to retribution from the IRS for ruling in favor of the Appellant?
3.3. Persons whose illegal activities were exposed by the very speech sought to be enjoined in the proceeding?
4. Did a violation of due process occur by virtue of the use or abuse of biased witnesses that would render the judgment void?
[bookmark: _Toc169741735]False Statement of Issues by Appellee in Motion for Sanctions with Rebuttal
[bookmark: _Toc106076555]Appellant provides the following rebuttal to several false statements made by the Appellee to the Appellate court relating to the facts surrounding Case No. 05cv00921 decided in the United States District Court for the Southern District of <<YOUR STATE NAME>> by Justice James Lorenz on Dec. 13, 2006, DOC. 105.
1. Appellee falsely alleges that:
“<<YOUR LAST NAME>> created tax evasion schemes and promoted and sold them under the names  Family Guardian and SEDM through their respective websites.  (DOC. 105 at 1.)”  p. 1.
1.1. The following references contradict the statement that the Appellant is the person responsible for SEDM.  Since Plaintiff never contradicted any of the above with physical evidence by an unbiased third party witness, then they stand as truth in this case.
1.1.1. Answer, DOC. 05, Section 5.3, pp. 13-14.
1.1.2. Deposition Transcript of Alleged Defendant for 30NOV2005 Deposition, Attached to DOC. 72 as Exhibit 10, p. 97.
1.1.3. Amplified Deposition Transcript of Alleged Defendant for 30NOV2005 deposition, Section 4.83, p. 111.  This document was attached to DOC. 72 in electronic form as Exhibit 10.
1.1.4. Opposition to Motion for Summary Judgment, DOC. 72, Aff. Mat. Facts, Section 2.3, paragraphs 19.B and 31.A.
1.2. It is literally impossible to “promote” anything if the applicable Disclaimers and Member Agreements indicate that the only authorized audience for the materials are the authors and not other readers, that the materials themselves say that they are religious and political beliefs and NOT facts which are not admissible as evidence pursuant to Fed.R.Ev. 610,  and which say that the only basis for reasonable belief about liability is what enacted law actually says.  See the following:
1.2.1. SEDM Member Agreement, DOC. 72, Exhibit 4.
1.2.2. SEDM Disclaimer, DOC. 72, Exhibit 2.
1.2.3. Family Guardian Disclaimer, DOC. 72, Exhibit 1.
1.3. No physical evidence from any disinterested third party was ever introduced which proved that any advertisement was ever done, or that any promises or assurances had ever been made to any third party.  The government’s only basis for proceeding in this case are the unsubstantiated “opinions” which are inadmissible as evidence pursuant to Fed.R.Ev. 610 coming from biased “tax consumers” with a conflict of interest whose main interest is anti-whistleblowing activity designed to exposure and prosecution of their own unlawful activities.
1.4. During the deposition of the Appellant on 30NOV2005 by the Appellee, Appellant repeatedly stated that none of the speech in question could form a basis for belief about one’s lawful duties because the speech itself specifically indicate that all speech in question constitute religious beliefs and opinions that are NONfactual, NONactionable, and not admissible as evidence pursuant to Fed.R.Ev. 610.
1.4.1. Neither the Plaintiff nor the Court has ever denied this, and this point was repeatedly raised in the Opp. to Motion for Summary Judgment.  
1.4.2. Judge Lorenz was so bold as to PERJUR himself on this point in his rulings, DOC. 91 and 105.  A Petition to Amend, DOC. 93 through 95, was filed with the court in an effort to correct this perjury by justice Lorenz, and he denied it.
1.4.3. The issue of justice Lorenz’ PERJURY in referring to the speech sought to be enjoined as “factual” was again raised by the Appellee in the Opposition to the Motion for Contempt, DOC. 113 and he was demanded to remain silent if he agreed that he was committing perjury and he remained silent and wouldn’t even comment on it in his Order, DOC. 116 despite a threat to institute a Bivens Action against him for interfering with religious and political speech and activity that identifies itself as nonfactual and not admissible as evidence.
2. Appellee falsely alleges that:
“<<YOUR LAST NAME>>’s programs are grounded on the patently frivolous notions that:
(1) wages are not income;
(2) taxes are voluntary, because the filing of returns and the payment of taxes is not required by law;
(3) the income tax applies only within the District of Columbia and the federal territories and possessions; 
(4) only federal employees and those doing business with the Federal Government are subject to the income tax;
(5) only federal employees or federal officeholders are required to complete Form W-4 withholding statements; and 
(6) the Internal Revenue Code is not valid law.” 
Pp. 1-2
2.1. All of the above are simply allegations.  None of the above statements were ever linked with evidence from a neutral third party to any of the following:
2.1.1. Anything that was ever obtained in connection with commerce.
2.1.2. Any promise of specific performance or results.
2.1.3. Anything the Appellant ever admitted authoring.
2.1.4. Factual speech that is admissible as evidence.
2.2. The document identified as Flawed Tax Arguments to Avoid attached to DOC. 95, Exhibit 7 agreed that all the above statements were flawed and advised readers not to use them.  Appellant states that he doesn’t advocate these arguments and didn’t for the period in question.
2.3. All of the above allegations were specifically and individually addressed in the following references and the Appellant agreed that these statements were false, that he never made them in the context of factual speech, and that they could not be found on any of the websites sought to be enjoined at the time the pleading was filed:
2.3.1. (1) was addressed at:
2.3.1.1. 
2.3.1.2. DOC. 05, Answer, Aff. Matl. Facts, p. 27, para. 2.
2.3.1.3. DOC. 72, Exhibit 8, Section 2.
2.3.1.4. DOC. 72, Mem. Law, section 5.5, pp. 78-79.
2.3.1.5. DOC. 72, Aff. Matl. Facts, Section 2.3, p. 30, para. 22.
2.3.2.  (2) was rebutted at DOC. 72, Mem. Law, Section 5.1.
2.3.3. (3) was addressed at:
2.3.3.1. DOC. 05, Answer, Aff. Matl. Facts, p. 27, para. 2.
2.3.3.2. DOC. 72, Mem. Law, Section 5.3.
2.3.3.3. DOC. 72, Exhibit 8, Section 6.
2.3.4.  (4) was addressed at:
2.3.4.1. DOC. 05, Answer, Aff. Matl. Facts, p. 27, para. 2.
2.3.4.2. DOC. 72, Exhibit 8, Section 7.
2.3.4.3. DOC. 72, Aff. Matl. Facts, Section 2.3, para. 23, p. 31 et seq.
2.3.5.  (5) was addressed at 
2.3.5.1. DOC. 72, Exhibit 8, Section 7.
2.3.5.2. DOC. 72, Aff. Matl. Facts, Section 2.3, para. 23, p. 31 et seq.
2.3.5.3. DOC. 05, Answer, Aff. Matl. Facts, p. 27, para. 2.
2.3.6. (6) was addressed at:
2.3.6.1. DOC. 05, Answer, Aff. Matl. Facts, p. 27, para. 2.
2.3.6.2. DOC. 72, Mem. Law, Exhibit 11 entitled Reasonable Belief About Income Tax Liability.  This reference proves that the I.R.C. is “prima facie evidence” according to 1 U.S.C. §204, which means that it is nothing more than a “presumption”, and that presumptions which prejudice constitutional rights are unconstitutional.  Therefore, the only people it can pertain to are those who consent implicitly or explicitly to surrender their due process rights and thereby be the victim of prejudicial presumptions on the part of the government.  Since the Plaintiff did not disagree with this reference and since he was asked in the Federal Pleading Attachment attached to DOC. 71 to remain silent on everything that he agreed with, then he agrees and is estopped from rearguing this fraudulent point again.  
2.3.6.3. DOC. 72, Section 4.10.1.2, para. 2.I. This section shows that the controversy instead is whether the I.R.C. Subtitle A is “private law” and a federal franchise and by what method persons become individually and EXPLICITLY and CONSENSUALLY subject to said private law and franchise and thereby waive any constitutionally protected right.  That franchise involves an excise taxable activity described as a “trade or business” and defined in 26 U.S.C. §7701(a)(26) as “the functions of a public office”.
3. Appellee falsely stated:
“The Government brought this suit against <<YOUR LAST NAME>> pursuant to I.R.C. §§7402(a) and 7408, seeking to enjoin him from promoting his abusive schemes.”.  p. 2
3.1. “Promotion” implies “advertising”.  Advertising implies “factual speech designed exclusively to produce a commercial transaction and which is not connected to any political or religious motive”.
3.2. The Appellee never provided physical evidence or testimony from any third party that there ever was:
3.2.1. Commercial advertising.  There were no receipts linking the Appellant or anyone else sponsored advertising that would inform anyone about the information available.
3.2.2. Promises about the effectiveness of any of the information offered.
3.2.3. An intention on the part of the speakers to address or instruct any third party.
3.3. The SEDM Member Agreement, DOC. 72, Exhibit 4 specifically states that advertising is prohibited in section 5.  It also prohibits any promises or assurances about anything in Section 5, Item 8.
3.4. Appellant stated in the following unrebutted affidavits under penalty of perjury that he was unaware of any advertising or promoting that has ever been done or was currently being done, and the Appellee never contradicted this point and therefore agrees pursuant to Fed.R.Ev. 8(d).
3.4.1. Petition to Dismiss, DOC. 83, Exhibit 2.
3.4.2. Certificate of Unlawfully Compelled Compliance, DOC. 113, Exhibit 5.
3.5. The term “abusive” is not defined in the Internal Revenue Code but the federal courts have interpreted it to mean “illegal”.  The Opp. to Motion for Summary Judgment, DOC. 72 included the Disclaimers and Member Agreements which showed that none of the materials sought to be enjoined are intended or authorized for any illegal purpose.  See:
3.5.1. SEDM Member Agreement, DOC. 72, Exhibit 4.
3.5.2. SEDM Disclaimer, DOC. 72, Exhibit 2.
3.5.3. Family Guardian Disclaimer, DOC. 72, Exhibit 1.
3.6. 26 U.S.C. §6700 says an abusive tax shelter cannot be imputed unless there is a “gross valuation overstatement”, which the government never provided any evidence of or even alleged:
"Defendant could not be held liable under abusive tax shelter statute, where there was no evidence that defendant directly and personally made or furnished the gross valuation overstatements to any investor, notwithstanding claim that statute should be broadly construed to hold an individual liable if another with whom he has associated has made or furnished statements described in statute. U.S. v. Turner, E.D.Wis.1985, 601 F.Supp. 757, affirmed 787 F.2d 595. Internal Revenue [image: http://statcont.westlaw.com/images/blackkey.gif]5203"
[26 U.S.C.A. §6700]
4. Appellee falsely alleges that:
“<<YOUR LAST NAME>> moved to dismiss the suit for lack of jurisdiction primarily on the ground that he is domiciled in “Heaven” and is thus beyond the “earthly” jurisdiction of the IRS and the District Court, which he asserted was limited to the District of Columbia.”  Pp. 2-3
4.1. There were three Petitions to dismiss as indicated below and NONE of them ever proceeded upon the above described grounds:
4.1.1. DOC. 07
4.1.2. DOC. 43
4.1.3. DOC. 81 and 82.
4.2. Appellant can find none of the language above that appears in any of the three motions to dismiss indicated above.
4.3. The arguments raised in each of the petitions to dismiss above focused on the issues raised in this appeal.
4.4. The Appellee is LYING.
5. Appellee falsely alleges that:
“The District Court denied <<YOUR LAST NAME>>’s motion to dismiss, holding that it had subject-matter jurisdiction under 28 U.S.C. §§1340 and 1345, and that it had personal jurisdiction over <<YOUR LAST NAME>> because he effectively admitted that he is a citizen of <<YOUR STATE NAME>>, and he was personally served in <<YOUR STATE NAME>>.”  P. 3
5.1. There were three motions to dismiss, not one.
5.2. The above language pertains only to the first motion to dismiss and ignores the content of the remaining two, and thereby defaults and admits to all facts and issues raised in the others. 
5.3. <<YOUR LAST NAME>> either did or didn’t admit that he was a “citizen”.  Appellee is LYING.  I never admitted this, and he can’t change my status without violating the Declaratory Judgments Act, 28 U.S.C. §2201(a).
6. Appellee falsely alleges that:
“On appeal, <<YOUR LAST NAME>> continues to argue that the District Court lacked jurisdiction over this case because, in his view, the authority of the United States only extends to the District of Columbia.”
6.1. Appellant does NOT argue that the authority of the United States only extends to the District of Columbia.  Appellant agrees that this is a meritless argument.
6.2. The issue of the appeal instead is that the Appellant demands the authority of a statute AND implementing regulations published in the Federal Register authorizing jurisdiction within a state of the Union on land that is not part of a federal area or subject to federal jurisdiction pursuant to 40 U.S.C. §3112.  Of such an area, the U.S. Supreme Court has said the following:
“It is no longer open to question that the general government, unlike the states, Hammer v. Dagenhart, 307H247 U.S. 251, 275 , 38 S.Ct. 529, 3 A.L.R. 649, Ann.Cas.1918E 724, possesses no inherent power in respect of the internal affairs of the states; and emphatically not with regard to legislation.“  
[Carter v. Carter Coal Co., 308H298 U.S. 238, 56 S.Ct. 855 (1936)]
________________________________________________________________________________
“Thus, Congress having power to regulate commerce with foreign nations, and among the several States, and with the Indian tribes, may, without doubt, provide for granting coasting licenses, licenses to pilots, licenses to trade with the Indians, and any other licenses necessary or proper for the exercise of that great and extensive power; and the same observation is applicable to every other power of Congress, to the exercise of which the granting of licenses may be incident. All such licenses confer authority, and give rights to the licensee.
But very different considerations apply to the internal commerce or domestic trade of the States. Over this commerce and trade Congress has no power of regulation nor any direct control. This power belongs exclusively to the States. No interference by Congress with the business of citizens transacted within a State is warranted by the Constitution, except such as is strictly incidental to the exercise of powers clearly granted to the legislature. The power to authorize a business within a State is plainly repugnant to the exclusive power of the State over the same subject. It is true that the power of Congress to tax is a very extensive power. It is given in the Constitution, with only one exception and only two qualifications. Congress cannot tax exports, and it must impose direct taxes by the rule of apportionment, and indirect taxes by the rule of uniformity. Thus limited, and thus only, it reaches every subject, and may be exercised at discretion. But, it reaches only existing subjects. Congress cannot authorize a trade or business within a State in order to tax it.”  
[License Tax Cases, 474H72 U.S. 462, 18 L.Ed. 497, 5 Wall. 462, 2 A.F.T.R. 2224 (1866)]
________________________________________________________________________________
"The difficulties arising out of our dual form of government and the opportunities for differing opinions concerning the relative rights of state and national governments are many; but for a very long time this court has steadfastly adhered to the doctrine that the taxing power of Congress does not extend to the states or their political subdivisions. The same basic reasoning which leads to that conclusion, we think, requires like limitation upon the power which springs from the bankruptcy clause. United States v. Butler, supra." 
[Ashton v. Cameron County Water Improvement District No. 1, 298 U.S. 513; 56 S.Ct. 892 (1936)]
One of the question posed for the Appellee and the Court based on the above:  “Does the I.R.C. qualify as ‘legislation’ within the Carter case?”  If it does, this case must be dismissed.
6.3.  The Appellee and Court are reminded that we are a “society of law and not men”.  Marbury v. Madison, 5 U.S. 137; 1 Cranch 137, 2 L.Ed. 60 (1803). Judges cannot make law,  but only enforce it.  No judicial doctrine can create subject matter or territorial jurisdiction where none is created in the written law itself.  What Appellant seeks is answers to the questions clearly described in section ‎3 earlier.  There is no stare decisis that answers these questions and meets the burden of proof needed to establish enforcement authority within states of the Union on land not part of a federal area.  Until such questions are answered ON THE RECORD with the specific evidence requested to carry the burden of proof imposed on the Appellee as the movant in this malicious prosecution, this case must be dismissed with prejudice and cannot be identified as meritless.
6.4. The United States is a society of law.  By asking for statutes published as mandated by 4 U.S.C. §72 to be provided that satisfy the jurisdictional elements of this case within a state of the Union on land not part of a federal area or within exclusive federal jurisdiction, Appellant is simply asking the Appellee and the Court to demonstrate its respect for the rule of law by producing the statute that gives it authority to act in this proceeding:
6.4.1. Authorizing the “public offices” that are the subject of the tax upon a “trade or business” described within 26 U.S.C. §7701(a)(26).  See:
	The Trade or Business Scam, Form #05.001
http://sedm.org/Forms/FormIndex.htm


6.4.2. Extending “public offices” to enforce.
6.4.3. Extending the authority of the Secretary to enforce.
7. Appellee falsely alleges that:
“As is discussed therein (at pages 26-42), the District Court correctly held that the uncontested facts warrant injunctive relief against <<YOUR LAST NAME>>’s promotion of abusive tax schemes” (pp. 3-4, Motion for Sanctions)
7.1. There were no “uncontested facts”, and it was FRAUD for the court to even proceed on the basis of a summary judgment.  The ruling is clearly inconsistent with the uncontested facts stated in the Answer, DOC. 05, and the Opposition to the Motion for Summary Judgment, DOC. 71 and 72.  Appellant was “steam rolled” and everything he said was completely ignored.  If this is what this Court calls “civil procedure”, I’d hate to imagine what “uncivil procedure” is like!  For instance:
7.1.1. The Opp. to the Motion for Summ. Judgment, DOC. 71 and 72, repeatedly identified the speech that was the subject of the proceeding as religious and political beliefs and speech that are NONfactual, NONactionable, and not admissible as evidence pursuant to F.R.E. 610.  The judge not only ignored this, but perjured the Order by stating the OPPOSITE.
7.1.2. The Answer, DOC. 05, Aff. Matl. Facts, Section 3, identified the Appellant as a nonresident party not domiciled within any federal judicial district or internal revenue district.  Neither the Court nor the Appellee never disputed this, and yet the Court refused to apply the requirements of the Minimum Contacts doctrine and thereby violated due process and rendered a void judgment.
7.2. No evidence other than biased opinion testimony of “tax consumers” and “plunder recipients” engaged in the unlawful activities exposed by the very speech sought to be enjoined ever established:
7.2.1. That any “promotion” or advertising had ever been done.
7.2.2. That Appellant paid for any advertising.
7.2.3. That advertising was even authorized.
7.2.4. That any promises or assurances had ever been made about the results of using any of the alleged speech.
7.2.5. That Appellant was the author of said speech.
7.2.6. That Appellant benefited financially from making said speech.
7.3. This is a WITCH hunt, a religion, and an inquisition, not a legitimate legal proceeding.  No court may lawfully involve itself in religious or political matters without violating the separation of powers doctrine and becoming a part of the Executive and not Judicial Branch of the government.  The political manner of conducting this proceeding simply proves that the USDC is acting as an Article IV legislative, territorial court and deciding on matters relating to “public rights” and franchises, which is the only venue in which it can act in a clearly political capacity such as it did.  See Northern Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 102 S.Ct. 2858 (1983).  When justice Lorenz was demanded on the record in DOC. 113 to produce the statute from the Statutes At Large that conferred Article III jurisdiction upon the court, he was silent, and thereby agreed that the Court had no Article III powers and was operating as a legislative tribunal within the Executive Branch of the government.  Any judgments in that capacity constitute an unconstitutional Bill of Attainder that is void against a domiciliary of a state of the Union who is not participating in any federal franchise that might cause a surrender of sovereign immunity.  His Order, DOC. 116, was silent on the jurisdiction questions raised and the Federal Pleading Attachment included with DOC. 113 asked him to remain silent on everything he agreed on.   Therefore, he agrees that he is entirely without jurisdiction, which was why he dismissed the motion in that case.
[bookmark: _Toc169741736]UNLAWFUL ACTS OF TREACHERY BY PLAINTIFF TO DATE
This section summarizes unlawful and/criminal criminal acts of treachery by the Appellee to date:
1. The first meeting with the Plaintiff over alleged “tax shelters” was in the IRS offices at 880 Front Street; San Diego, CA on July 10, 2003.  At this meeting, Appellant offered to spend a week with the IRS in their offices going over everything they thought was false and offering proof to support their allegations:
1.1. They turned down the offer to correct what they thought was wrong.
1.2. They refused to answer questions about what they thought was wrong.
1.3. They refused to provide court-admissible evidence to justify their beliefs.
1.4. History of the meeting is documented at:
http://famguardian.org/Subjects/Taxes/News/CHUnderAttack-030710.htm
1.5. Facts surrounding the meeting are found in Answer, DOC. 05, Section 8, para. 11 et seq.
2. At no time up until the Complaint was filed did the IRS ever meet with the Appellant and explain what they thought was false and produce evidence upon which they believe it was false.  This meant that they violated the mandatory requirement to exhaust their administrative remedies.  This issue was raised in Opp. Mot. For Summary Judgment, DOC. 72, Mem. Law, Section 4.4.  Court refused to enforce this requirement upon the government and refused to explain how it could exempt the government from exhausting administrative remedies without also violating the requirement for equal protection.
3. Appellee counsel Shoemaker illegally tampered with witness John Wright by violating an agreement to sign his receipt and by destroying evidence at the deposition of Wright held on Nov. 9, 2005 in Los Angeles, according to Wright.
4. Appellee witnesses David Gordon and Barbara Cantrell and Appellee Counsel Shoemaker refused to obey the SEDM Member Agreement which they made themselves mandatorily subject to at the time they obtained LICENSED evidence they submitted attached to the Appellee Motion for Summary Judgment, DOC. 67 and 68.  The Agreement is attached to DOC. 72 as Exhibit 4.  That agreement required, among many other things, that:
4.1. The government’s witnesses become the Substitute Defendant and dismiss the Appellant.
4.2. They pay large monetary penalties for acting as witnesses against Appellant.
4.3. They become the PRIVATE Plaintiff as private individuals and NOT as agents for the United States.  This includes Appellee counsel Shoemaker, who also admitted to obtaining licensed, privileged materials at the Deposition of Appellant held 30NOV2005.
5. Criminal Complaint was filed by Appellant against Appellee Counsel Shoemaker and Appellee witness David Gordon.  Copy is included attached to DOC. 95 as Exhibit 1 for Court’s perjury, witness tampering, and conspiracy against rights.
6. Appellee continues to falsely insist that I have interfered with discovery when HE in fact is one interfering and obstructing justice in the process:
6.1. Appellant showed up at the deposition held on 30NOV2005 and answered all questions asked, and properly asserted all Constitutional privileges.  The transcript is attached to DOC. 72. as Exhibit 10.
6.2. After the 30NOV2005 deposition, Appellant contacted the Appellee and offered to answer an unlimited number of written interrogatories and indicated that he was going to send a written response to the deposition questions asked on 30NOV2005.  The Appellee refused to provide any additional questions to add to the Amplified Deposition Transcript and thereby waived his right to additional questions.
6.3. Subsequent to the 30NOV2005 deposition, Appellant provided an Amplified Deposition Transcript mailed on 2/17/2006 containing over 700 pages of amplified answers to the questions asked at the deposition.  It was signed under penalty of perjury.  This transcript is also attached as Exhibit 10 to DOC. 72.  The judge refused to admit or consider either the Amplified Deposition Transcript or the original 30NOV2005, apparently because he didn’t like the answers.  Subsequently, the Magistrate even ordered an additional deposition at the Appellant’s expense, and which the Appellee never even asked for, thus prejudicing the discovery of the Appellant, who could not afford it and would not be able to afford his own deposition if he paid it.
6.4. In response to the second deposition requested by the Magistrate, Appellant indicated that he would answer an unlimited number of written interrogatories as authorized by F.R.Civ.P. 31.  He asserted that it was his right to answer in writing rather than orally, because he didn’t want to commit subornation of perjury by leaving out definitions for all his words and amplifying information in order to prevent the Appellee from trying to manufacture prejudicial and unconstitutional presumptions out of his terse oral answers and also prevent him for saying certain things.  This was necessary because the Appellee kept interrupting his answers at the 30NOV2005 deposition and thereby prevented the WHOLE truth from getting into the record and causing criminal subornation of perjury.
[bookmark: _Ref168834591][bookmark: _Toc169741737]UNLAWFUL ACTS OF TREACHERY OF LOWER COURT TO DATE
This section summarizes unlawful and/criminal criminal acts of treachery by the justice Lorenz of the USDC to date:
1. Committed Perjury in both orders issued:
1.1. Perjured first Order, DOC. 91, p. 17, lines 20-21.
1.2. Perjured second amended Order, DOC. 105, p. 20, lines 18-19.
1.3. Perjury was pointed out in Petition to Amend, DOC. 93, 94, and 95 and Court was demanded to correct their willful perjury.    It refused.  See
1.3.1. DOC. 95, Section 3.1, p. 9, para. 5.
1.3.2. DOC. 72, Aff. Matl. Facts, Section 1.1.1 entitled “About Speech in Question”.
1.3.3. DOC. 72, Mem. Law, Section 4.9.1 entitled “The speech in question is not factual or actionable speech but religious and political speech”.
1.4. Perjury by Court was again pointed out in DOC. 113 and Court again refused to admit wrongdoing or correct their perjury of the court record.
2. Denied admitting and IGNORED ALL evidence submitted to the court and EVERYTHING in the extensive Affidavit of Material Facts contained in the Answer, DOC. 05 without explanation.
3. Interfered with the enforcement of license agreements and Member Agreements of SEDM by Appellant against Appellee Witnesses David Gordon and Barbara Cantrell.  This was an unlawful interference with and destruction of the protected right to privately contract of the religious ministries in question and the Appellant.
4. Refused a Petition to remove the Magistrate.  DOC. 07, Section 4.1 requested the Magistrate be removed because Appellant did not consent as required by 28 U.S.C. §636.  Appellee continued to petition the Magistrate for various issues and Appellant began attaching a Federal Pleading Attachment to each pleading which constituted an advanced protest to every one of the Magistrate’s orders pursuant to F.R.Civ.P. 72.
5. Wrongfully converted speech which specifically identifies itself as religious and political beliefs that are NONfactual, NONactionable and NOT admissible as evidence pursuant to F.R.E. 610 into factual, actionable speech without the consent of the alleged speakers in violation of the First Amendment rights of the Appellant.
6. Denied the Judicial Notice, DOC. 44, filed by Appellant on 11/14/2007.
7. Denied all three Petitions to Dismiss filed and refused to deal directly with jurisdictional issues, causing a Notice of Default to be issued against the Plaintiff and the Court in DOC. 95, Exhibit 3:
7.1. DOC. 07
7.2. DOC. 43
7.3. DOC. 81 and 82.
8. Granted Summary Judgment of Appellee, DOC. 67 and 68 even though there was NO agreement on any of the facts.  
8.1. This was done by excluding all evidence submitted by the Appellant.
8.2. Denied opportunity of Appellant to face his accusers and establish lack of foundation for their FRAUDULENT statements about him.
9. Criminal Complaint was filed by Appellant against justice Lorenz.  Copy is included attached to DOC. 95 as Exhibit 1 for Court’s perjury, witness tampering, and conspiracy against rights.  Justice Lorenz refused to acknowledge or answer it or justify his CRIMINAL actions to deprive Appellant of Constitutionally protected rights.
10. In short, throughout two years of litigation, the Executive Branch, legislative Article IV “employee” lorenz and the Court denied EVERYTHING the Appellant ever asked of the Court and granted EVERYTHING that the Appellee asked, and refused to directly address any of the challenges to his jurisdiction.
[bookmark: _Toc169741738]UNDISPUTED FACTS ESTABLISHED TO DATE
The Answer, DOC. 05, Aff. Matl Facts, Sections 3 and 4 established several additional undisputed facts pertaining to this case. In addition to those facts, The facts indicated in this section have been stipulated to by the Plaintiff and/or the Court based on silence or omission in dealing with the issues raised.  An Affidavit of Default, estoppel, and laches was served upon the Plaintiff and the Court that went unrebutted and therefore stands as admissible evidence of fact within DOC. 95, Exhibit 3.  The facts established based on failure to address or respond include the following:
1. Definition of “person” described in 26 U.S.C. §6671(b) does not include Appellant.  It can only lawfully include officers or employees of federal corporations engaged in a “trade or business” and a “public office.  This is where the “duty” mentioned in the statute originates from.  Therefore, Plaintiff has no standing in this suit.
2. Congress has not expressly extended the “public offices” that are the subject of the Internal Revenue Code Subtitle A tax upon a “trade or business” to any part of a state of the Union.  Therefore, they have not demonstrated statutory authority to enforce 26 U.S.C. §§6700, 6701, 7402, and 7408 upon the Appellant, who was present within a state of the Union but not domiciled there at the time of the alleged offenses.
3. Plaintiff repeatedly deprived Appellant of “reasonable notice” of the laws they were holding him accountable to obey in this proceeding.
The consequence of the facts are that this case must be dismissed with prejudice.
The table below is a summary of these and other facts established and where they were established:
[bookmark: _Toc137817728][bookmark: _Toc169741741]Table 2: Facts Admitted by Plaintiff and Court to Date
	Item #
	DOC. 
	Section, page #
	Fact established
	Plaintiff silence?
	Court 
Silence
	Notes About Response by Court/Plaintiff

	1
	38
	Exhibit 1
	Alleged Defendant is under unlawful duress by the Magistrate and the Judge.
	Yes
	Yes
	

	2
	38
	Exhibit 1, p. 12, Item 4
	Alleged Defendant is not a “person” as defined in 26 U.S.C. §6671(b)
	Yes
	Yes
	 

	4
	72
	p. 15, item 13
	Alleged Defendant is not a “person” as defined in 26 U.S.C. §6671(b)
	Yes
	Yes
	

	5
	72
	Section 4.2, p. 20 et seq.
	Alleged Defendant is not a “person” as defined in 26 U.S.C. §6671(b)
	Yes
	Yes
	

	6
	38
	Exhibit 1, p. 14, Item 7
	Alleged Defendant never received “reasonable notice” of the things on the websites in question that are false. Refused repeated attempts to determine this.
	Yes
	Yes
	

	7
	38
	Exhibit 1, p. 14, Item 9
	Plaintiff Counsel, Shoemaker, has made himself subject to the SEDM Member Agreement by admitting that he downloaded licensed materials off the websites he seeks to enjoin.
	Yes
	Yes
	Shoemaker also demonstrated that he knows this based on the fact that he refuses to download the latest information off the websites to use in this proceeding, for fear of making himself subject to revised terms of the applicable license agreements.

	8
	57
	p. 6, Item 2;
Exhibit 2
	Plaintiff Counsel, Shoemaker, has made himself subject to the SEDM Member Agreement by admitting that he downloaded licensed materials off the websites he seeks to enjoin.
	Yes
	Yes
	Shoemaker also demonstrated that he knows this based on the fact that he refuses to download the latest information off the websites to use in this proceeding, for fear of making himself subject to revised terms of the applicable license agreements.

	8
	72
	Section 4.2, p. 21, para. 2 et seq
	Plaintiff witnesses, David Gordon and Barbara Cantrell made themselves subject to the applicable license agreements and they thereby became the Substitute Defendants
	Yes
	Yes
	

	9
	38
	Exhibit 1, pp. 12-13, Item 4
	Statutes cited as authority, I.R.C. 6700, 6701, 7402, and 7408 have no implementing regulations as required against parties such as Alleged Defendant who are not excluded from the requirement for publication in the Federal Register.  See 5 U.S.C.§553(a), 44 U.S.C. §1505(a).
	Yes
	Yes
	Plaintiff refuses to either produce proof that Alleged Defendant is a member of the exempted groups or that publication of implementing regulations required by 5 U.S.C.§553(a), 44 U.S.C. §1505(a), and 26 CFR §601.702(a)(2)(ii) have been made.  Therefore, he admits guilt.

	10
	82
	All
	There is no law “expressly extending” the enforcement of the Internal Revenue Code to any state of the Union as required by 4 U.S.C. §72 and the only remaining internal revenue district that enforcement can occur in is the District of Columbia
	Yes
	Yes
	Provided no statutory authority and only Court cites that do not quote statutory authority.  Therefore non-responsive.

	11
	72
	p. 27, Section 4.4, para. 3
	There is no statute passed by Congress which “expressly extends” the enforcement of the Internal Revenue Code to any state of the Union as required by 4 U.S.C. §72 and the only remaining internal revenue district that enforcement can occur in is the District of Columbia
	Yes
	Yes
	

	12
	05
	Section 5.6, p. 27 et seq.
	Alleged Defendant never received “reasonable notice” of the things on the websites in question that are false.  Complaint doesn’t identify.
	Yes
	Yes
	Plaintiff has repeatedly refused to answer questions about where alleged false statements have been made, so that the appropriate parties could be notified and fix them without the need to litigate.

	13
	72
	p. 25, Section 4.4
	Plaintiff has no standing to pursue an injunction because he has not exhausted his administrative remedies.
	Yes
	Yes
	


DOC. 95, Exhibit 3 also included a sequence of admissions designed to facilitated rebuttal to the facts established in this section, which the Plaintiff defaulted to and therefore admitted pursuant to Fed.R.Civ.Proc. 8(d).
The justification for why these default against the Plaintiff is legally justified is found in the following document, which shall stand as fact unless thoroughly rebutted within 30 days by Appellee:
	Silence as a Weapon and a Defense in Legal Discovery, Form #05.021
http://sedm.org/Forms/FormIndex.htm


The above document was also sent to the Appellee 1/2/2007 in the DVD attached to the Certificate of Compliance #2 as Exhibit 1.  Exhibit 16 of that Certificate of Compliance #2 gave the Appellee 30 days to rebut this information and was told that silence would constitute agreement.  Therefore, he stipulates and agrees that he is in default and estoppel from challenging the estoppel again.
[bookmark: _Toc169741739]AFFIRMATION
I declare under penalty of perjury from without the “United States” and from within the United States of America pursuant to 28 U.S.C. §1746(1) that the facts, statements, and legal authorities provided by me in this Declaration are true, correct, and complete to the best of my knowledge and belief.  This perjury statement may ONLY be litigated under the following circumstances to ensure none of the jurists or factfinders are biased:
1. Jury trial in a state court.
2. No jurist or judge may be a “U.S. citizen” under 8 U.S.C. §1401, or a “taxpayer” under 26 U.S.C. §7701(a)(14).
3. No jurist or judge, like the Alleged Defendant, may be in receipt of any federal financial or other benefit or employment nor maintain a domicile on federal property.  Removing this restriction  would be a criminal violation of 18 U.S.C. §597.
4. The common law of the state and no federal law or act of Congress or the Internal Revenue Code are the rules of decision, as required Fed.Rule.Civ.Proc. Rule 17(b), 28 U.S.C. §1652, Erie RR v. Tompkins, 304 U.S. 64 (1938).  See an rebut the questions at the end and content of the following within 30 days if you disagree:
	Federal Jurisdiction, Form #05.018
http://sedm.org/Forms/FormIndex.htm


5. Any judge who receives retirement or employment benefits derived from Subtitle A of the I.R.C. recuse himself in judging the law and defer to the jury instead, as required under 18 U.S.C. §208, 28 U.S.C. §144, and 28 U.S.C. §455.
6. All of the pleadings, exhibits, and statements made by the Alleged Defendant, including those about the law, are admitted into evidence and subject to examination by the jury and/or factfinder.
7. The signator is not censored or restricted by the judge in what he can tell the jury.
Non-acceptance of this affirmation or refusal to admit all evidence attached to this pleading into the record by the Court shall constitute evidence of duress upon the Alleged Defendant.    This affirmation is an extension of my right to contract guaranteed under Article 1, Section 10 of the United States Constitution and may not be interfered with by any court of the United States.
Signature:_______________________________________________________
Sui Juris, not a “person” under federal law; A “foreign estate” pursuant to 26 U.S.C. §7701(a)(31)
All rights reserved without Prejudice, UCC 1-308 and its predecessor, UCC 1-207
Date:______________________________
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